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Insurtech and interoperability of fintech firms
by Alessandro Engst and Valerio Lemma
Abstract: This research aims at understanding if the current regulation would allow to an alternative
market for risks and their coverages, due to the possibility that insurtech firms can offer the same
insurance products and services, under different regulatory and prudential regimes then those
provided for traditional insurance undertakings.
We focused on the perspective of new licensing approaches to the insurtech and, therefore, on the
possibility that European authorities will supervise any business model used in the insurance
industry, including the one based on an intensive use of financial innovation and technological
improvement.
As a result of such analysis, we highlight that insurtech firms could have a competitive advantage
based on their tools for client’s management, but these new intermediaries should be regulated in
order to allow a fair competition between traditional businesses and fintech ones (excluding any
benefit due to an asymmetry in the EU regulatory framework).

Summary: 1. General overview. – 2. Financial innovation and new ways of interoperability. – 3. The
perspective of licensing for insurtech. – 4. New business models towards a shadow financial system.
1. Licensing approaches to the insurtech raises the attention of insurance companies on the possibility
that European authorities aim at regulating and supervising any business model used in this industry,
including the one based on an intensive use of financial innovation and technological improvement to
cover risks or manage uncertain exposures[1]. Moreover, national authorities are showing their interest
to enhance a more systematic control regime over insurtech start-ups and therefore to adapt their
internal processes to manage the impact of digital transformation on these business[2].
This first observation aims at understanding the possibility that a new supervising approach can rely on
a stricter interpretation of current rules and therefore a new standard for the application of the
principle of proportionality to peer-to-peer insurance agreements, as well as to new technological
activities to transfer risk (to a professional manager), thus the need for clarifying the current level
playing field for all market participants within the insurance industry. Public intervention over the
insurance companies and insurtech firms is going to explore specific options to set the scope of its
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supervision, taking into account both the impact of tech-fuelled innovations on the traditional
insurance business, the role of innovation facilitators (as significant or ancillary service providers of
regulated firms) and the perspective of new networks of market participants aimed at sharing,
managing, cover and transfer risks (and other uncertain exposures). In this context, the supervisor are
also assessing the use of insurtech-related data, and therefore the need for protection due to the
systematical collection and use of clients/counterparties relevant information[3].
2. The Joint Committee Report of the ESAs on the results of the monitoring exercise on ‘automation in
financial advice’ (2018)[4], in its conclusions, does not remark on any significant change in the
previously-identified risks. However, considering the overall importance of the topic, ESAs highlight the
emergence of ongoing changes to the current business models of fintech firms.
In this context, regulatory issues are related to the algorithms supporting the partially automated
activities in insurance undertaking (and other advanced technique of risk mitigation)[5]. The absence of
any significant change of the national legislative framework should suggest a complete freedom in
starting up a fintech firm that would support the business of insurance companies or distributors. This
is supported by the EIOPA’s view on the development of automated advisory services in this sector,
even if national authorities are dealing with the possibility to publish specific guidelines in order to
clarify whether public intervention shall oversee the servicing of certain insurtech activities (which are
the ‘perfect substitute’ of risks’ coverage)[6].
In this perspective, we should consider that insurance undertaking and distribution are both regulated
(by Directive (EU) 2016/97 on insurance distribution (IDD) and Directive 2009/138/ECon the takingup and pursuit of the business of Insurance and Reinsurance (Solvency II)). This is also true for
banking, asset management and financial services, and leads to the conclusion that regulators could
make no distinction between automated and physical provision of regulated activities. Therefore, both
shall meet the same high-quality standards and duty of care, in order to satisfy the need to protect
consumers/savers.
We expect that the success of insurtech firms will strengthen the impact of financial innovation on
traditional insurance business models with regard to prudential risks and distributing issues. The same
refers to anti-money laundering regulation and the need for money to flow through the safest conduits.
Lastly, any insurtech firm is going to be able to provide automated advice for clients. The common
approach to automated advice is based on the application of machine learning, and therefore there are
specific rules on the classification of data (and linear regression) having regard to the statistical
inference (as it provides the foundation for most of the methods covered). This requires a high level of
accuracy for the clients’ onboarding and therefore also in the setting up of any relation between the
output of the data made by a client (provided as a human) and the collection of the same by the firm
(prepared by a machine) big data.[7]
From another perspective, strict rules shall control the information that should be provided to clients on
insurance products. The algorithm chooses ‘what and how’ from amongst a set of combinations made by
the firm, so that there is full responsibility of the managers for setting up both the algorithm and
information[8].
As a result, insurtech firms rely on new tools for assessing the suitability of risk, the adequacy of the
insurance product with particular attention to the use of cookies and other tools with limited or without
human interaction. In this context, banks have a competitive advantage based on the knowledge of any
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transaction recorded on the clients’ bank account. Therefore, this advantage should be regulated in
order to allow a full competition between regulated firms and fintech ones.
3. The insurance industry is facing the possibility to improve the performance of its business by relying
on artificial intelligence[9]and big data analytics[10]. In this context, ‘client risk-profiling algorithms’
and knowledge of client habits/characteristics is going to be designed and implemented adequately,
resulting in clients classified and assigned an accurate risk profile, together with the possibility to offer
the necessary products at the exact price.[11]
Insurance companies are developing automated tools for various products. This type of bundling
(insurance and data-recording machine or security automation mechanism) is being used increasingly
for products that have significant impact. Automated and semi-automated data recording tools are
rapidly expanding in use in the consumer world, along with artificial intelligence tools that protect
people and goods (and therefore reduce the probability and economic relevance of events covered by the
relevant insurance policies). New technological developments are able to enhance the accessibility and
quality of both data and algorithms.[12]
From a general perspective, a legal analysis of automated and semi-automated tools used in the
insurance business encountered grey areas with respect to fulfilment of the duty of care, data protection
and treatment parity. In addition, the review found that insurance companies’ internal regulation
should control the use of technologies and data, and its adoption should aim to improve the quality of
the service provision. Based on this consideration, the regulator must prepare guidance to clarify the
fulfilment of the duty of care in insurtech.
Therefore, insurtech does not refer only to sales of insurance and pension products via the Internet.
Even if these activities could be based on smart contracts and tech-filled business models, they shall
easily considered within the scope of the rules provided for the insurance distributing
activities.[13]Such sales require the necessary and proportionate supervisory actions to ensure that
online distributors comply with a duty of advice, the application of innovation to the insurance business
goes far beyond increasing the saturation of potential clients’ life (through the manipulation of
information and risk perception).
This perspective also goes far beyond online comparisons of insurance products.[14]This involves the
management of arising litigations, whereby the disputes concerning certain relationships does not
involve the outcome of significant negotiations, but the automatic acceptance of standard agreements
used to support other deals.[15]
The use of big data analytics in unsolicited marketing and other relevant areas (such as pricing,
underwriting, claims management, sales and/or risk measurement) requires a safe and sound approach,
in order to analyse the benefits of the innovation and potential risks related to any unfair treatment of
consumers.
4. Automation in financial services is growing and the EU bodies have not yet regulated the insurtech
nor have European Supervisory Authorities not yet taken immediate actions on this sector. In this
respect, the need for protection of the investors requires EU directives or regulation on the tech-filled
business models used in the internal capital market, whilst there are not evidences of the efficiencies
due to the current absence of rules or to the immobilityof the ESAs[16].
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In this context, we shall consider that the current legislative approach for the adoption of a EU directive
would not be timely for driving the innovation in this industry, anyway new rules should be able to set
common standards (in order to ensure a fair competition in this market). There is no doubt that new
technologies and different business models are spreading in the insurance business so the monitoring of
outsourcing (and then the perspective of certain developments in licensing the ancillary service
provided to traditional insurance companies) should allow the starting of new form of supervision
without jeopardizing the ‘market for servicing’. This requires to verify the possibility to extent the
supervision up to the firms that are not involved in the coverage of risks, but perform processes, provide
services or run activities which have an impact on the performance of the insurance or reinsurance
undertaking itself[17].
In conclusion, the current framework for providing and receiving high-tech services allows fintech firms
to execute more than one kind of activity in the capital market, and therefore to supply cross-industry
demands. The current lack of regulation could allow to an alternative to insurance companies, as well as
to banks and other financial intermediary; this also cast shadows on the efficiency of the market for risk
and coverages and, therefore, on the whole capital market because of the possibility that firms subject to
different regulatory and prudential regimes can offer the same services (under different conditions).
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Foreign Direct Investments screening: a short overview
of the Italian, European and South American regulation
by Lorenzo Locci and Pablo Velázquez
Abstract: This paper briefly analyzes the Italian and European regulation on Foreign Direct
Investments and the possibility of strengthening such measures in order to avoid the risks of buy-out
of each country’s economy by foreign investors.
In this scenario, we also provide a brief overview of the FDI control measures implemented in certain
South and Latin American countries, which should promote FDI in order to close the productive and
social gaps in the region by means of the integration processes between economies in the world.
Summary 1. Introduction. – 2.The discipline of the Italian “Golden Powers” in the sector of national
defense and security. – 3. … and in the energy, transport and communication sectors. – 4. The
perspective of a new European framework on FDI screening. – 5. FDI control measures in South
American countries: a general overview. – 6. Conclusion.
1. Economic liberalism – which aims at protecting market freedom with minimum government
intervention – is efficient only when there is a proper balance between public intervention in the
economy and the autonomous functioning of the market.
In particular, public intervention in economy should aim at establishing a solid and healthy economic
environment by providing rules which regulate the activity of all the market operators involved, without
precluding the possibility for one country to grow through the implementation of integration processes
and trades with foreign countries (this is particularly true for developing countries).
In this perspective, statistics of the last decades show that Foreign Direct Investments (FDI) have been
considered crucial to achieve such objective[1]. More specifically, Foreign Direct investments are
defined as “a category of cross-border investment made by the direct investor with the objective of
establishing a lasting interest in an enterprise that is resident in an economy other than his. The main
motivation of this person is to exert some degree of influence over the management of its direct
investment enterprise. The motivation to that influence or control an enterprise is the underlying
factor that differentiates direct investment from cross-border portfolio investments”[2].
FDI represent a key element in the evolving process of international economic integration and
globalization due, at least, to the following reasons:
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they contribute to create direct, stable and long-lasting links between economies;



they could serve as a tool for local enterprises development and may help to improve the
competitive position of the recipient and – more in general – of the investing economy;



they encourage the transfer of technology and know-how between economies;



they represent an opportunity for the receiving country to promote its products more widely in
international markets[3].

That said, we are now assisting worldwide to a renewed tension between market globalization, on the
one hand, and the strengthening of populist positions and sovereign logics, on the other hand, both
aimed at bringing back to light national-statist concepts which imply a return to a full sovereignty of
each nation in the believe that the welfare of one country depends on the possibility for that country to
autonomously determine the management guidelines of its economy[4].
In this scenario, the recent trend shows an increasing use by governments – inside and outside Europe
– of foreign investment control measures which aim at safeguarding national security and avoiding the
buy-out of each State’s economy (so called “Golden Powers”)[5]. As a consequence, any cross-border
M&A practice which involves target companies located in countries where Golden Powers exist and are
frequently used needs to adapt to such new regulatory environment.
Given the above, this paper first provides a short overview of the Golden Powers regulation in Italy and
in Europe as a paradigm of the strengthening of such “economic neo-protectionism” focused on
avoiding that public interests concerning strategic sectors could be harmed by FDI.
In comparison, the second part of the paper briefly analyzes the level of implementation of foreign
investment control measures adopted in certain South and Latin American countries, who should
welcome FDI in order to close the productive and social gaps in the region and to pursue the abovementioned benefits deriving from the implementation of integration processes between economies in
the world.
2. The regulation governing the special powers granted to the Italian Government in order to control
FDI towards certain strategic sectors is provided by the Law Decree no. 21 dated 15 March 2012 (the
“Law Decree”), converted with amendments into Law no. 56 dated 11 May 2012, as subsequently
amended. The Law Decree governs the regulation of the Golden Powers by redefining their conditions
and modalities of exercise by the Italian Government, in order to bring the national regulation in line
with the rules provided by the “Treaty on the Functioning of the European Union”, further to the
objections raised by the European Court of Justice, according to which the former provisions of law
governing the matter were contrary to the European principles concerning the right of establishment,
the freedom to provide services, as well as the free movement of capital[6].
The regulation provided by the Law Decree affects companies operating in sectors deemed strategic,
regardless of a shareholding held by the Italian State in the latter companies (hence the transition from
the so-called “golden share” to the “golden powers”), while providing the Government with instruments
deemed proportional to the concrete envisaged risk[7].
More specifically, the Golden Powers regulation provides for different rules depending on whether (i)
companies carrying out activities having a strategic relevance in the sector of the national defense and
security are concerned (Article 1 of the Law Decree), or (ii) companies holding strategic assets in the
energy, transportation and communications sectors as well as in sectors having a high technological
intensity are concerned (Article 2 of the Law Decree)[8].
13

With reference to the companies carrying out activities having a strategic relevance in the national
defense and security sectors, the events triggering the potential exercise of the special powers are the
following:


any resolution to be adopted by the shareholders’ meetings or of the management bodies of a
“strategic company” concerning (i) company’s merger or de-merger, (ii) the transfer of business
and/or of its branches or of subsidiaries, (iii) the transfer abroad of the registered office, (iv) the
amendment of the company’s purpose, (v) the company’s dissolution, (vi) the amendment of the
provisions set forth in the by-laws (if any) adopted pursuant to Article 2351, paragraph 3, of the
Italian Civil Code and Article 3, paragraph 1 of the Law Decree no. 332 of 31 May 1994,
converted with amendments by the Law no. 474 of 30 July 1994 (as lastly amended by Article 3
of the Law Decree), (vii) the transfer of any right in rem or right of use relating to material or
immaterial assets or the assumption of any obligation conditioning their use; as well as



any acquisition, at any title whatsoever, of any shareholdings in “strategic companies”[9].

In this scenario, Article 1 of the Law Decree grants the Italian Government with certain special powers –
to be exercised in case a threat of serious prejudice to the essential interests of national defense and
security occurs[10] – and namely:


the power to exercise a veto on the above-mentioned significant resolutions; this special power
shall be exercised only through the imposition of specific prescriptions or conditions (and not
through a veto of the transaction) any time this is sufficient to ensure the protection of the
fundamental interests of national defense and security;



the power to impose specific conditions concerning the security of supplies, the security of
information, the technological transfers, the control of the exportation in the event of significant
acquisitions pursuant to Article no. 1 of the Law Decree; as well as



the power to forbid such significant acquisitions when performed by an entity other than the
Italian State, Italian public entities or those controlled by the latter, should the purchaser hold,
either directly or indirectly, also following the entering into subsequent purchases’ agreements,
by an interposer party or through otherwise connected entities, a level of shareholding in the
share capital with voting rights capable of jeopardizing, in the case at hand, the interests of the
national defense and security[11].

In order to allow the Italian Government to evaluate whether to exercise or not the special powers
provided under Article 1 of the Law Decree, the “strategic companies” (with reference to the significant
resolutions) and the relevant purchaser (with reference to the significant acquisitions) are required to
submit a notification in accordance with the provisions set forth under Article 1 of the Law Decree and
in the Presidential Decree no. 35 of 19 February 2014[12]. The decision concerning the exercise of the
special powers shall be communicated by the Italian Government within fifteen days starting from the
abovementioned notification. Once the term has elapsed, any significant acquisition or significant
resolution may be implemented, even if the Government has not issued its green light. Pending the
notification procedure and, in any case, the expiration of the abovementioned terms (i) the effectiveness
of any significant resolution is suspended and (ii) the voting rights and the other administrative rights
related to the shares representing any significant acquisition are suspended.
3. The discipline of Golden Powers provided by Article no. 2 of the Law Decree with reference to
companies holding assets considered significant for the national interest in the energy, transport and
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communication sectors – as well as in sectors having a high technological intensity – is similar, but not
coincident, in comparison to the regulation set forth under Article no. 1 of the Law Decree[13].
In particular, the events triggering the potential exercise of the special powers pursuant to Article no. 2
of the Law Decree consist in:


any resolution, action or transaction adopted by companies owning any asset relevant for the
purposes of Article no. 2, upon condition that such resolutions, actions or transactions result in
the loss of ownership, control or availability of such relevant assets or in a change in their
destination of use, including resolutions of the shareholders’ meeting or of the management
bodies concerning the merger or de-merger, the transfer abroad of the registered offices, the
change of the corporate purpose, the dissolution of the company, certain amendments to the bylaws, the transfer of the company’s business unit or of a going concern which includes any
relevant asset or the assignment of any relevant asset as a guarantee, as well as any resolutions
adopted by the shareholders’ meeting or by the management bodies concerning the transfer of
subsidiaries that hold the aforementioned relevant assets;



any acquisition by non-EU entities[14] of controlling interests in companies owning any
relevant asset, if such equity investment(s) imply (x) a stable position of the purchaser, due to
its control of the company and (y) a threat of serious prejudice to the abovementioned essential
interests of the State.

Given the described perimeter of relevant transactions considered by Article 2 of the Law Decree, the
Italian Government is granted with certain special powers – to be exclusively exercised on the basis of
objective and non-discriminatory criteria and having regard to the nature of the relevant
transaction[15] – and namely:


the power to exercise a veto, in relation to significant resolutions pursuant to Article 2 of the
Law Decree, in the event the latter trigger an exceptional situation – not governed by the
national and European sector regulation – threating a serious prejudice to the public interests
relating to the safety and operation of networks and installations and the continuity of supplies;
this veto power shall be exercised only through the imposition of specific prescriptions or
conditions whenever this is deemed sufficient to ensure the protection of the public interests
relating to the safety and operation of networks and installations and the continuity of supplies;



the power to impose certain duties and conditions to the effectiveness of the significant
acquisitions according to Article no. 2, in the event the latter trigger (aa) a threat of serious
prejudice to the essential public interests relating to the safety and operation of networks and
installations and the continuity of supplies or (bb) or a danger for security or public order. In
exceptional cases of risk for the protection of the afore-mentioned interests – which cannot be
eliminated through the undertaking of the abovementioned commitments – the Government is
granted with the power to forbid the acquisition (see Article 2, paragraph 6, of the Law Decree).

As well as for the procedure provided under Article no. 1 of the Law Decree, also Article no. 2 requires
any interested company (with reference to significant transactions) and any purchaser (with reference
to significant acquisitions) to submit a notification should a relevant transaction occur, in accordance
with the provisions set forth under the same Article no. 2 of the Law Decree and in the already
mentioned Presidential Decree no. 86 of 25 March 2014.
4. The circumstance that there is currently no comprehensive framework at the European Union level
for the screening of FDI on the grounds of security or public order, while the major trading partners of
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the European Union have already developed such frameworks (like Italy, as briefly described above),
pushed the European regulator to adopt, on 13 September 2017, a “Proposal for a Regulation of the
European Parliament and of the Council establishing a framework for the screening of foreign direct
investments into the European Union”[16].
In particular, the proposed Regulation aims at providing legal certainty for Member States’ screening
mechanisms on the grounds of security and public order, and at ensuring Union-wide coordination and
cooperation on such matter, without renouncing to the necessary flexibility which should be granted to
each Member State in screening FDI by taking into account individual situations and national
specificities. This in the believe that “foreign direct investment contributes to the Union’s growth by
enhancing its competitiveness, creating jobs and economies of scale, bringing in capital, technologies,
innovation, expertise, and by opening new markets for the Union’s exports. It supports the objectives
of the Investment Plan for Europe and contributes to other Union projects and programs”[17].
In a nutshell, Article no. 1 defines the objectives pursued by the proposed Regulation, which consist in
the establishment of a framework for the screening by the Member States and the Commission of
foreign direct investments in the Union on the grounds of security or public order.
Art. 4 of the Regulation identifies certain elements which the Member States and the Commission may
take into account in determining whether a foreign direct investment is likely to affect security or public
order. In particular, they shall look at the potential effects of the FDI on, inter alia: critical
infrastructure, including energy, transport, communications, data storage, space or financial
infrastructure, as well as sensitive facilities; critical technologies, including artificial intelligence,
robotics, semiconductors, technologies with potential dual use applications, cybersecurity, space or
nuclear technology; the security of supply of critical inputs; or access to sensitive information or the
ability to control sensitive information. In addition, paragraph 2 of Article no. 4 specifies that in order
to determine whether a foreign direct investment is likely to affect security or public order, Member
States and the Commission may take into account whether the foreign investor is controlled by the
government of a third country, including through significant funding.
The proposed Regulation also aims at establishing a mechanism for cooperation according to which
each Member State shall notify the Commission and the other Member States of any FDI in their
territory that is undergoing screening. In this context, where the Commission considers that a FDI
undergoing screening is likely to affect security or public order in more than one Member State, or has
relevant information in relation to that FDI, it may issue an opinion addressed to the Member State
undertaking the screening, and the Member State undertaking the screening shall give due
consideration to such opinion, as well as to the comments of the other Member States (if any). In
addition, the Commission may also issue an opinion with reference to FDI planned or completed in a
Member State which is not undergoing screening in that Member State. Moreover, an opinion may be
issued by the Commission also where it considers that a FDI is likely to affect projects or programs of
Union interest on grounds of security or public order: in that case, the Commission may issue an
opinion addressed to the Member State where the FDI is planned or has been completed.
5. The comparison between the regulatory framework on FDI screening currently in place in Italy and in
Europe, on the hand, and the regulation adopted by certain South American countries (like Argentina,
Chile, Paraguay, Colombia and Peru), on the other hand, shows that Golden Powers regulation in the
latter countries is quite similar and only sometimes less invasive.
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For example, all of such countries adopted provisions which aim at protecting certain strategic sectors
(such as transport, electricity and telecommunications) by imposing a cap to the voting rights which
may be held by a foreign investor in national strategic companies[18]; on the other hand, no veto
powers or powers of prior approval of FDI are provided by the laws and regulations of such countries.
Other South American countries, especially more developed ones such as Mexico and Brazil, impose
stricter restrictions to FDI in a larger number of sectors deemed strategic, such as media,
telecommunications, internal and external transportation, and energy, which sometimes are closed to
FDI. For instance, Mexican law imposes restrictions to FDI in certain sectors, such as the cargo
transport by rail, cargo transport by inland waterways, wireless and digital communications,
infrastructure, services, life and health insurance, and higher education, while, according to Brazilian
laws, foreign investors cannot held more than the 20% and 30% of the share capital of, respectively,
national companies operating in the airline sector and media.
Without prejudice to the above, certain South American countries are taking initiatives to remove
restrictions to FDI in order to reverse the current trend which shows a significant contraction of FDI
towards such countries in the last years[19]. In particular, the economic slowdown in the whole region,
lower commodity prices and a decrease of profitability negatively affected FDI flows to Latin America
and the Caribbean, in coherence with the statistics which show that, in a period of strong technological
and geopolitical transformations, FDI flows to developing economies have fallen while flows to
advanced economies have risen[20].
In this scenario, the energy transition to achieve a low-carbon economy enhanced by the Paris
Agreement, adopted in December 2015, is seen as an opportunity for Latin American countries to
become more attractive with respect to FDI since, according to the Renewables 2017 Global Status
Report of the Renewable Energy Policy Network for the 21st Century, the Latin American and
Caribbean countries are well placed to deploy renewable energies. Indeed, renewable energy project
announcements have increased steadily over the past decade[21] due to the fact that this sector
attracted the most greenfield investment in 2016, with its share of the total climbing from an average of
6% for 2005-2010 to 18% in 2016, making it the fastest-growing sector in that period. Many of these
developments are the result of investment by transnational corporations, led by Spanish firms including
Abengoa, Iberdrola and Acciona; the Italian company, Enel; Ireland’s Mainstream Renewable Power;
France’s Engie; and firms from the United States and Canada[22].
6. We briefly analyzed the Italian discipline on Golden Powers and the new framework on FDI screening
to be established at the European Union level in order to provide an example of the recent trend which
shows the strengthening and the increasing use of measures aimed at restricting the possibility for a
foreign investor to establish a lasting interest in an enterprise operating in sectors which are deemed
strategic for the recipient country.
Such measures should be less invasive in countries which want to reach economic growth through the
implementation of integration processes with foreign states in order to pursue the benefits connected to
FDI. Coherently, the example of South American countries – which suffer a decrease of the flows of FDI
in the last decades – shows an opposite trend aimed at weakening the mechanisms for FDI screening.
In any case, such measures appear to be necessary for avoiding the risks of buy-out of each country’s
economy by foreign investors, but they should be balanced and applied consistently in order not to
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make the country less appealing for investors. The recent proposal to adopt a new framework on FDI
screening at the European Union level shall be appreciated in this perspective.
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«They say things are happening at the border, but nobody knows which border» (Mark Strand)

The BTP-Bund spread: public debt, banks, financial
intermediaries, financial markets and the economy
in Italy
by Fabiano Colombini
Abstract: This paper analyses the BTP-Bund spread evolution by focussing on the impact it has on
public debt, banks, financial intermediaries, financial markets and the Italian economy during the
period January-to-October 2018.
In this regard, the BTP-Bund spread represents the difference between the yield of Italian bonds and
that of German bonds on the respective 10-year maturities. The spread level undergoes fluctuations
almost daily, which concretely indicates the risk inherent in the issuer and, therefore, the higher or
lower level of the cost of new issues of public securities on the basis of the higher or lower level of the
spread.
The debt-to-GDP ratio, which is higher than 130 percent, simultaneously expresses an intrinsic
weakness of the Italian economy regarding new production capacity wealth. This is a crucial result
of low economic growth which increases the public debt level. This result can be ascribed to the
economic policies pursued by Italian governments that have been negligent as to removing structural
barriers, as well as dealing with serious financial crises since 2007 up to the present.
The structural factors that impact negatively on economic growth in Italy are tax evasion, corruption,
excessive bureaucracy, an aging population, an imbalance between north and south, and protracted
judicial processes. The negative impact of the latter factor is estimated at around one percent of the
GDP in a year period.
In this context, the spread is an indirect measure of the ability of a state to repay the credit it received
and, therefore, its insolvency risk. The spread is also a measure of investor confidence in the securities
the state issued. A higher spread results in lower investor confidence in respect of public securities
placed on the market and, as a consequence, higher spread increases the interest rates applied on
public issues in the time frame taken into consideration. This, overall, has a negative impact on the
total cost of debt.
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This indicates the importance of elaborating fiscal policies and economic policies that pursue control
over the spread trend, which should be considered a variable that cannot move without due
supervision.
The increase in the spread and the consequent negative impact on the balance sheet asset values, and
on the share values, imply asset losses for all investors in public securities, as well as for investors in
the capital of banks and other financial intermediaries. The downgrade by rating agencies, at the
same time, caused significant drops in asset values. Evidently, the high level of public debt is a serious
problem that has been lingering for many years and weighs heavily on the Italian economy. Although
there are remedies for the problem, the will to impose and bring them forward seems to be lacking.
Despite a scenario of progressively increasing rates and yields, the increase and the instability in the
performance of the 10-year BTP-Bund spread has caused negative repercussions on bank stability,
which is essentially expressed by fluctuations in asset values, higher collection costs, and continued
negative impact on the expansion of loans and public securities.
Economic

growth

can

be

achieved

by

means

of

a

strong

push towards

public and

private investments through banks’ and financial intermediaries’ financial support and that of the
financial markets.
The importance of strengthening banking, insurance, mutual funds and financial markets has to be
emphasised. Instability and increases in the spread that have occurred since the Conte government’s
establishment do not provide good assumptions, but rather tend to complicate the situation, with risks
leading to large-scale financial crises and economic recession in Italy.

Summary: 1. Introduction – 2. Spread and public debt – 3. Spread and banks – 4. Spread, financial
intermediaries, financial markets and the economy – 5. Conclusions
1. The BTP-Bund spread represents the difference between the yield of Italian bonds and that of
German bonds on the respective 10-year maturities. The spread level indicates the risk inherent in the
issuer and, therefore, the higher or lower level of the cost of new issues of public securities on the basis
of the higher or lower level of the spread. Therefore, the spread constitutes the financial markets’ risk
perception vis-à-vis that of individual states.
In this study, the spread considers differences in Italian BTP yields compared to German Bund yields
across their respective 10-year maturities.
Why is the German Bund used as a reference or benchmark? This is because in the euro area the
German economy is the strongest, and therefore presents balanced public finances. It is worth pointing
out that the German Bund is considered risk-free because the issuer is very solid, whereas the Italian
BTP carries a higher risk level because the spread is higher.
Italy dynamically highlights an upward or downward spread compared to Germany and considers how
the financial markets perceive the economic and financial conditions to be worsening or improving. In
the current year, 2018, the spread exhibits a considerable increase in the transition from the Gentiloni
government to the Conte government [1]. The uncertainty about fiscal measures and relations to
European institutions have contributed to increases in the risk premium on Italian government
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bonds [2]. Thus, as is reported in Figure 1, the spread shows increases after the appointment of the new
government on 1 June 2018, and also in the preceding months.
Figure 1: Spread BTP-Bund trend (January 2018-October 2018)

Source: Data from website – Investing.com.
As Table 1 below reports, in the period from January to April 2018 the spread showed the highest value
of around 163 points in January, while in the period from June to October 2018 the spread reached the
value of 340 points in October. In the evolution of the country’s policy and government, by October
2018 the spread increased to more than double the rate of January 2018.
Table1: Spread BTP-Bund. Descriptive statistics
Gentiloni Government

Conte Government

MEAN

134,2432

MEAN

256,8744

MAX

162

MAX

340

ST. DEV.

11,25376

ST. DEV.

30,29907

Source: Data from website – Investing.com.
Regardless of the outlook for the various changes considered below, the deterioration per se implies a
rise in interest expenditure on new issues of government bonds, which escalates the public expenses
and, therefore, negatively affects the rise in public debt that still weighs down Italian citizens, and
especially also affects future generations.
One has to note that a high level of public debt greatly reduces the room for manoeuvring fiscal
policies for anti-cyclical purposes.
The debt-to-GDP ratio, which is higher than 130 percent [3], simultaneously expresses an intrinsic
weakness of the Italian economy regarding new production capacity wealth. This is a crucial result
of low economic growth which increases the public debt level. This result can be ascribed to the
economic policies pursued by Italian governments that have been negligent as to removing structural
barriers, as well as dealing with serious financial crises since 2007 up to the present [4].
The structural factors that impact negatively on economic growth in Italy are tax evasion, corruption,
excessive bureaucracy, an aging population, an imbalance between north and south, and protracted
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judicial processes. The negative impact of the latter factor is estimated at around one percent of the
GDP annually [5].
Frequent occasions of slow justice over a long time and without any corrections, have proven to be
truly important and significant in terms of the reduced ability to increase Italy’s wealth. Equally
important is the macroscopic figure of tax evasion estimated at around 130 billion euro annually, which
positions Italy very unfavourably in the context of European countries. Extended over time, these
factors deplete public administration resources, thus exacerbating public debt [6].
In the period from 2001 to 2007, Italy showed a decline in productivity, measured in terms of the GDP
per hour worked, equal to -0.01 per cent annually. This positions the country last in the ranking of
industrialised countries’ productivity. Between 2010 and 2016, Italy’s productivity increased by +0.14
percent per year, thus achieving the worst result after Greece [7].
Italy stands out as a model of low technological innovation combined with inefficiency and uncertainty
in justice.
The structural factors mentioned above represent serious obstacles to economic growth. Ignoring them,
or leaving them unaltered, will create serious problems for Italy in the European and international
context.
In this regard, the spread is an indirect measure of the ability of a state to repay the credit it received
and, therefore, of its insolvency risk. The spread is also a measure of investor confidence in the
securities the state issued. A higher spread results in lower investor confidence in respect of public
securities placed on the market and, as a consequence, higher spread increases the interest rates applied
on public issues in the time frame taken into consideration. This, overall, has a negative impact on the
total cost of debt. Here, again, we find ourselves considering the case of increased public spending and
related public indebtedness.
This indicates the importance of elaborating fiscal policies and economic policies that pursue control
over the spread trend, which should be considered a variable that cannot move without due supervision.
The Austrian Government of Chancellor Sebastian Kurz, for example, has proceeded to reduce the
deficit on GDP to almost zero level as it considered lowering and even zeroing the deficit on GDP, as
well as a structural correction towards the recovery of areas of freedom in conducting fiscal policy, to be
important.
This circumstance emphasises that in the European and international context, reducing the GDP deficit
gap is a compelling pursuit to be actualised through economic policies and individual economies.
2. The level of the spread between the yields of the public securities of a single country and the yields of
public securities of Germany reflects the economic and financial conditions of a single country, and so
expresses the indications and investors’ judgment on the state’s ability to repay its debt. Economy,
finance, economic and fiscal policies of the individual country thus enter into the full evaluation and
consideration of the investors which are composed of domestic and foreign investors, as shown in
Figure 2, the Italian debt placed indicates a 68 percent distribution to residents and 32 percent to nonresidents [8], allowing for oscillations and changes in preferences from one period to another.
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Figure 2: Italian public debt composition

Source: Banca d’Italia, Finanza pubblica: fabbisogno e debito, 2018.
An increase in the spread implies an increase in the cost of new issues of public securities, which
increases public interest expenditure and, at the same time, overall debt. Increases in public spending
and public debt tend to worsen public finances, creating assumptions towards recessionary pressures
and, therefore, bringing quite the opposite of the economic growth objectives indicated in the Conte
government budget proposal. The trend of spreads and its dynamism presuppose modalities of control.
A fundamental point should be emphasised: a very low spread level of close to zero would make
encourage the use of international and domestic markets for the issuance and placement of public
securities, as this would, from a European and international perspective, imply financing at the lowest
rates.
A high level of public debt, expressed above the 130 percent of the debt-to-GDP ratio, as in the case of
Italy, raises many questions and many doubts about the state’s ability to control the spread because the
higher the debt, the larger the renewal needs. At the same time, it is important to consider the average
maturity, as a longer average maturity implies more margins for adjustment.
It is necessary to underline that a high level of the debt-to-GDP ratio implies an imbalance and a
structural gap that can trigger financial instability through the spread increasing and, therefore,
negative value oscillations in the public bonds. Simultaneously, negative oscillations in the portfolios of
government securities in banks’ assets have a negative impact on prices, thus creating a vicious circle
which repeats the mechanisms of the sovereign debt crisis that, until recently, has been plaguing
Europe. This circumstance shows negative elements both for Italy and for Europe. Italy does not live
just including geographical borders of the boot. Economic relations go far beyond national borders. To
rekindle and resuscitate the sovereign debt crisis with all the related negative effects would be very risky
for Italy, Europe and the euro.
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Hence, Italy represents an example of structural weakness that generates increases in the spread
dynamics, starting from the high level of the debt-to-GDP ratio, together with repeated imbalances
in the budget that delivers a relatively high deficit-to-GDP ratio.
At the same time, negative fluctuations in the values of bank assets, as well as in the values of bank
shares and the ability to provide loans to customers, raise critical issues in the banking context that
appear difficult to control.
The increase in the spread and the consequent negative impact on the balance sheet asset values, and on
bank share values, imply asset losses for all investors in Italian public securities and in the capital of
banks and other financial intermediaries. The downgrade by rating agencies caused significant drops in
asset values. Evidently, the high level of public debt is a serious problem that has been lingering for
many years and weighs heavily on the Italian economy. Although there are remedies for the problem,
the will to impose and bring them forward seems to be lacking.
Regarding the downgrade by rating agencies expressed in October 2018, we need to note that Moody’s
cut Italy’s sovereign debt rating to one notch above junk status because of concerns about government
budget plans, but it found the outlook to be stable, while Standard & Poor’s affirmed Italy’s existing
credit rating but lowered its outlook from stable to negative because of concerns about government’s
policies on economic growth prospects.
3. Instability in the spread with a rising tendency, produces a weakening of the banks that can extend to
the level of capitalisation. This engages a dangerous mechanism that leads to a reduction in loans to the
economy and, therefore, reduces the foundations for economic development that largely extend from
adequate financing of companies and, in particular, small and medium-sized enterprises.
The financial turbulence in the euro area has highlighted the strong link between the credit risks of
states and banks. Thus, the subprime mortgage financial crisis of 2007 caused the transmission of
credit risk from the banking system to the public system. This gave rise to increases at the level of public
expenditure and primary deficits or in public spending alone, leaving the primary deficit unchanged and
so limiting fiscal correction possibilities. The second hypothesis implies balanced public finances and
maintaining such equilibrium, thus producing no impact on the credit risk of public securities. This
contrasts with the first hypothesis which focusses on the state’s debt situation worsening, which
introduces more or less serious deterioration factors and negatively impacts on the credit risk of public
securities. The sovereign debt crisis caused the transfer of credit risk from the public system to the
banking system to absorb value fluctuations arising in the context of government bonds due to still
being present in the security portfolios of banks.
The increase in credit risk on public issuance is replicated in the market of credit default swaps (CDSs)
showing its effect in the solvency of the states. Initially due to the subprime mortgage financial crisis,
and later, more intensely, due to the sovereign debt crisis, the volumes of trading in derivatives under
discussion showed an exponential growth in the economic choices of investors and in the strategies
applied by the monetary authorities.
The measures that many states put in place to protect their banking systems and to overcome the
economic recession increased the trade in CDSs. In particular, holders of government bonds poured
into the market in question to purchase protection against a possible issuer default. In this regard,
the crises manifested in Greece, Ireland, Portugal and Spain produced significant trade in the relevant
CDSs.
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Interestingly, although CDSs exist in almost all countries, many in emerging countries have
characteristics that, given the lack of negotiation institutions, are intrinsically distinguished by high
volatility. Given the circumstances, it is no coincidence that many parties have detected how the
speculative attacks on CDSs provoke fluctuations in the relative prices and, consequently, have a
considerable impact on the ability states subject to speculation have to finance at competitive rates.
Notably, CDSs usually imply worsening in state debts, generating increased spreads in sovereign debts
perceived to be at greater risk and, as a consequence, the most exposed banks in these countries suffer
losses in their financial instrument portfolios as their bonds, shares and derivatives.
Although there are many sales, the financial intermediaries represent the main holders of government
securities. Therefore, the large sales that affect the government bonds of the countries most at risk
subject the portfolio of financial instruments to heavy devaluation.
One can easily see that the hypothesis of imbalances in public finances through rescue plans, is affected
by a return wave of credit risk initially transmitted by the banking system to the public system. This
demonstrates the fact that if the sustainability assumptions of the credit risk the financial sectors
generated are ignored, the process manifests diffusive and multiplicative features.
In such a context it is important to underline some points:


Banks provide liquidity to the economy by broadly financing the private sector in various forms
of loans to the economy; at the same time, they provide public sector financing to a large extent
through purchasing public securities.



Despite a scenario of progressively increasing rates and yields, the increase and the instability in
the performance of the 10-year BTP-Bund spread has caused negative repercussions on bank
stability, which is essentially expressed by fluctuations in asset values, higher collection costs,
and continued negative impact on the expansion of loans and public securities.



In the formulation of economic and fiscal policies it is for the reasons indicated above, necessary
to consider and neutralise the negative impact on the spread.

The expansionary policies governments pursue should aim to avoid an increase in the spread due to the
consequent negative impacts on banks and their ability to finance the economy by granting loans to the
private sector and buying securities to the public sector.
It also follows that the mere objective of increasing economic growth can be nullified by an increase in
the spread and the related negative repercussions on banks [9].
4.

Economic

growth

can

be

achieved

by

means

of

a

strong

push towards

public and

private investments through banks’ and financial intermediaries’ financial support and that of the
financial markets.
The importance of strengthening banking, insurance, mutual funds and financial markets has to be
emphasised. Instability and increases in the spread that have occurred since the Conte government’s
establishment do not provide good assumptions, but rather tend to complicate the situation, with risks
leading to large-scale financial crises and economic recession in Italy.
More generally, commercial banks can offer public and private financing through loans to public and
private companies, and through purchasing public and private securities; insurance companies can do
so through purchasing public and private securities, or mutual funds contribute to financing through
purchasing public and private securities, while financial markets contribute through placements and
purchases of corporate bonds and shares.
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The increase in the spread expresses negative repercussions in granting loans and in purchasing public
and private securities at the initiative of banks, insurance companies, mutual funds and financial
markets. Further, the increase introduces negative and weakening elements to the ability of banks,
financial intermediaries and financial markets to finance the economy.
Hence, we reiterate the importance of elaborating and conceptualising political and economic issues
that, for the reasons indicated above, do not negatively impact on the spread. Economic policies should
tend to reduce the spread for cost advantages and business competitiveness.
The stability and lowering of the spread to levels close to zero should be a priority and not a secondary
objective in a country’s economic and financial choices, due to the positive effects such spread will have
on the cost of public funding, and on the cost of private financing. Further positive effects will be
evident in grafting virtuous elements towards the process of economic growth that would be boosted by
the lower cost of capital. Such lower cost is required for realising investments and production processes.
Increase and instability of the spread in the Italian BTP-German Bund across 10 years simultaneously
show negative repercussions on financial market trends with reductions in the value of bonds and,
especially, BTPs and in banking and financial equity. Additionally, they are also similar in creating
obstacles on the basis of their capacity for new equity and even bond placements.
One has to recognise that the bond and equity placements attest to the industrial and financial firms’
abilities to find resources of medium, long and indefinite terms that are best suited to supporting
investments in input and new technologies.
In this context, the negative repercussions of high spreads and spread instability appear to be broad and
different in intensity. They tend to involve banks (usually the most affected), insurance companies
(affected at different intensities), mutual funds (affected in performance and in value fluctuations), and
financial markets (affected by financial instability).
5. In the EU, the European Central Bank’s pursuit of expansionary monetary policies has presented a
frame and a general framework for all EU-membership countries.
The advantages of accommodative monetary policy were, however, not reflected equally in the
economies of individual countries.
Quite obviously, the weakest countries in terms of economic growth should address the problem of
reducing structural barriers to economic development through reform and, at the same time, should
carefully consider the level of the spread of national government bond yields compared to yields of
German public securities.
By retaining the spread at high levels (for example in the case of Italy), mechanisms of higher cost of
interest expenditure on public debt, higher cost of fund collection, higher interest rates on bank loans to
companies, and higher cost in the placement of corporate bonds are maintained. As a result, more
obstacles to economic development remain.
Therefore, the BTP-Bund spread is not a slightly weighted, minor variable, but a variable of crucial
importance. It relates strongly to the damage fluctuations in the spread increase due to its negative
impact on banks’ asset values, insurance companies’ and mutual funds’ holding public securities, and
on bank and financial share values. Therefore, the BTP-Bund spread greatly affects the performance of
financial markets. This points to the importance of the spread for adjustments to and the impact on
various variables and on the financial system as a whole.
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The subprime mortgage financial crisis and, in particular, the sovereign debt crisis have brought to the
attention the spread and the dangers inherent in the increase in the spread, which are due to the
negative repercussions of a higher spread on public accounts, public debt, the financial system and the
economic system.
The choices of the Italian government seem to ignore the recent history of financial crises with all the
dangers that financial instability hold and that have resulted from the financial instability inherent in
the crises and bankruptcies of banks and financial intermediaries, in the crises and failures of financial
markets, and in the events of economic crises themselves.
Italy’s financial and economic problems derive from the structural factors explained above and that
have been dragging on for many years. The challenges have certainly not been suitably addressed or
resolved with measures of financial assistance; rather they have been exacerbated by increases in public
spending and in public debt accompanied by increases in the spread, as well as by banking and financial
instability already noticeable in the current phase.
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«The globalization paradox». Reflections and findings
from Dani Rodrik’s work
by Francesco Capriglione
Abstract: The relevant socio-political implications connected to the significative changes of the global
economic situation produced by such phenomenon need to be verified. In this regard, the analysis of
the relationship between market globalization and political institutions carried out by Dani Rodrik
appears to be crucial. The concrete solutions seek to guarantee democratic accountability by limiting
the negative impact of the phenomenon under exam in relation to the possibility for each nation to
autonomously determine its own way for development and well-being. Rodrik suggests the wellknown «trilemma of the world economy», according to which the impossibility of simultaneously
pursuing democracy, national self-determination and economic globalisation must induce countries
to make choices. An intelligent globalisation must allow the pursuit of the return of power to national
democracies in such a way that a more solid basis for the world economy is guaranteed, by the
implementation of a restrictive revision of international rules, in order to leave adequate operating
space to national governments.
Summary 1. Introduction. – 2. The issues connected to globalization. – 3. Continued: in particular the
limits concerning mechanisms for the government of economy. – 4. Market globalization and political
institutions in the analysis of Dani Rodrik. – 5. Continued: the «European dilemma». – 6. Conclusion.
1. I accepted with strong interest the advice of Giancarlo Montedoro to arrange a debate between
economists and legal scholars on globalization, keeping in mind the effect that the theory of ‘smart
globalization’ – which is at the basis of the seminal work of Dani Rodrik – has on such phenomenon. I
believe that a common reflection from scholars coming from various disciplines can contribute to clarify
the complexity of this peculiar time we are living, where the uncertainties derived from a slow economic
process raise questions of different nature related to some political views which tend to mark a turning
point in the traditional definition of «form of government».
More specifically, an analysis of the abovementioned phenomenon – which shall not be limited to the
mere assessment of the gradual increase of economic and political relations between States occurred in
the last decades – is absolutely relevant. Indeed, such analysis – if restricted in these terms – would
allow to focus the new opportunities of growth that, following the globalization, interest all countries of
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the world[1], but, on the other hand, would exhaust its function in identifying the operative process that
characterizes the increasing integration of capital markets and in influencing the definition of the
conditions which are at the base of the stability of economic systems. Therefore, even if an analysis
which allows to understand the financial reality – and, in particular, the problems related to gaps of
growth, to insufficient incentives deriving from lower interest rates, to uncertainty of relation between
growth of economy and credibility of politics[2] – is worth, it cannot be exhaustive because it provides
only a partial view of the effects of globalization.
2. In this context, the relevant socio-political implications connected to the significative changes of the
global economic situation produced by such phenomenon need to be verified. It has been argued that,
as a consequence of the reduction of distances caused by the technologic revolution and the reduction of
costs of transports, goods and persons[3], a «new middle class»[4] without territorial locations emerges,
addicted to the «liquid modernity» life style [5], able to quickly move from one place of the globe to
another, living in what Marc Augè defines «non-places or unknown places» standardized in the world
(airports, hotels, etc.)[6]. In the perspective of such middle class, multinational corporations appear to
be the leading actors of global economic expansion.
It derives the complexity of the examined situation. Further, the relationship between various realities
and the increase of competition due to the globalization of the economy are associated to a different
behavior of market actors who must face relevant risks (such as the risk of market turbulences), and to
the limits of international institutions (whose role is characterized by forms of intervention of mere
formal nature). It follows the identification of criticisms which move from the substantial reshaping of
domestic productions to the nexus between economic growth of few States and the relocation of
industries in emerging countries with lower labor costs (which, as a consequence, see the possibility of
their autonomous development reduced). In this scenario, the increasing flows of irregular immigration
(that lead to a path of «hope» fostered by illusory expectations of wealth) and the subsequent difficulty
of a resultant «hospitality» that ensure conditions of common growth need to be considered as well
since they contribute to create – from an ethical point of view – forms of extreme individualism and an
unscrupulous cynicism which often translate into the dehumanization of personal relationships.
It is self-evident that, at present, the global market induces the research of interpretative methods
applicable to the socio-economic reality and implies a regulatory system which should be aimed at
identifying effective financial mechanisms based on a normative system characterized by rationality and
fairness. In other words, the need to identify an agere criterion which, projected in an international
context, implies (with reference to the action of single States) transparency of conducts and the respect
of counterparties is perceived with much more pressure in an operative framework qualified by
professionalism and by the preparation of a code of practice.[7]
3. On the other hand, the creation of a globalized market reflects the characteristics of a new ius
publicum, «of modern imperium maritime investigated by Schmitt, without limes, without fixed
boundaries, but based on the hegemony of a way of production, based on exchanges, on progress of lex
mercatoria».[8] Indeed, globalization, on the one hand, acts as an incentive to enhance financial
innovation (determining growing interdependences between market actors), but, on the other hand,
determines the depersonalization of social relations. Such phenomenon affects the concept of civitas, in
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which – because of the diffusion of a generally homogeneous organizational model – the rights of
communities tend to a minimal level of services, which, however, may present some exceptions.
Hence, the crisis of the fundamental framework on which the modern legal positivism is based –
centered on the «unity of law» as an essential aspect of completeness of legislation – emerges.[9] In
particular, there are problems related to the structure of a legal polycentrism linked to the processes of
globalization which is often hard to analyze under the light of past experiences of systems centered on
sovereignty of state–nations. On the contrary, it seems clear that economic expansion is not only subject
to market rules, which are unsuitable to ensure appropriate guarantees for all the members of civil
society. Specifically, while evaluating the European context, the harmonization of domestic regulations
shows inherent limits; furthermore, the options allowed to member States in the implementation of
directives and their different transposition at the national level affect the ‘system of legal sources’,
undermining the so-called juridical convergence (obstructed by the presence of intrusive control of
effectiveness of the normative process, traditionally carried out by the political power).[10]
In addition, the clear changes in the public sphere should be mentioned. With the new economic
constitution, based on principles of competition and market, we assist to a reshaping of the relationship
between public and private, as well as of the administrative architecture. This distinction tends to
progressively fade, causing indirect implications on the framework of results achieved by political
regimes of various countries (in particular: the research for proper equilibrium between protection of
the individual and safety of community values). The fact that the changes provided by globalization to
international financial system stimulate the research of higher levels of efficiency cannot be neglected.
In particular, efficiency is reached through competition between intermediaries and elaborated forms of
risk allocation. In addition, the intense acceleration of the «process of financialization» in all economies
should be underlined since, if excessive, it determines the disconnection of market activity from reality
and contributes to spread a short-term perspective in all the players involved who expect benefits which
may derive, for example, from a fluctuating variation of share prices.[11]
This operative context – even if intended to reflect positively on real economy – is not exempted from
the imbalances caused by the growth of financial relations between countries in different conditions.
The global market, despite an increase of production and consumption (adequately supported by a
greater mobility of savings and by a significative contribution of funds to investments), still exacerbates
the condition of dependence of certain countries against others (notwithstanding the expansion of
developing countries productive capacity).
Therefore, the relevant opportunities of growth achievable by those countries are counterbalanced by
negative effects. First of all, the risk of financial instability, which results amplified as a consequence of
the fact that the extension of operativity on more markets determines the amplification of risk
of shock that may spread producing a dangerous domino effect. The need to govern globalization in the
examined context is a problem of fundamental relevance, which implies the possibility for fragile
economies to recover and, more in general, the start of a phase of development of international systems
which may determine the achievement of social objectives through a more equal division of the
resources of the globe.[12] In this perspective, the circumstance that the analyzed process deteriorates in
a wild liberism that leaves unchanged or exacerbates the inequalities between States and between
different areas of planet shall be avoided.
In light of the above, the considerations formulated a few years ago by Giuseppe Conte in a seminal
work where I acted as editor seem to be relevant. In order to illustrate the ‘new paradigms of legal and
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economic research in the era of globalization’, Giuseppe Conte emphasized the need to open a dialogue
between «ethics law and economics» because «ethics introduces the principle and the practice of
responsibility. Responsibility towards other citizens of the world, towards future generations and
towards the entire context of biosphere». This is the premise for a plausible return of the politics to
«that ability of synthesis and choice … that arises from the foresight of thought and from the capacity to
turn the initiatives to the benefit of entire collectivity».[13]
4. The inequalities caused by globalisation, the exploitation of labour and the poverty resulting
therefrom, the undue profits of multinational companies which often take advantage of the economic
processes thus triggered, the openness towards financial crises and other critical elements that
characterize the phenomenon under exam have been subject to extensive analysis in literature. [14] The
inadequate response of governments to the excesses of globalisation (especially in terms of social
divisions and failure in establishing fair distribution processes) contributes to increase the intrinsic
‘destructive’ nature of globalization, and raises the problem to identify possible remedies for the
preservation of democracy, without prejudice to economic progression.
In this regard, the analysis of the relationship between market globalization and political institutions
carried out by Dani Rodrik appears to be crucial. The concrete solutions seek to guarantee democratic
accountability by limiting the negative impact of the phenomenon under exam in relation to the
possibility for each nation to autonomously determine its own way for development and well-being.[15]
Rodrik’s mindset is focused on the connection between capitalism and democracy which has
traditionally long characterized the essence of a model in which the socio-economic order is linked to
the typical logic of liberal democracies. Indeed, the Author argues that it is possible to tolerate the
process of ‘creative destruction’ induced by globalisation provided that political regimes are able to
guarantee shared benefits, subject to the application of (technocratic) rules set out by a global
government.
Hence, therein lies the «paradox» – pointed out by Rodrik – which consists in the conditionings – to
which the positive function of the phenomenon under consideration is subordinated – deriving from the
necessary uniformity of the aforementioned rules. This represents the logical premise in order to
recognize a conceivable waiver of national sovereignty by the States and the possibility of autonomously
determining the management guidelines of their economy. The reference to the difficulty of achieving
this goal induces our Author not to consider a hyper-globalisation as unattainable tout court, having to
clarify first some questions about the possibility of «restoring a healthy balance between national
governance and global governance».[16]
While finding out the answer to such questions, Rodrik takes into account the socio-political reality that
characterizes the current pluralistic system where «the various States keep having a sufficient degree of
autonomy to resolve upon their social contracts and develop their own economic strategies». It follows
the proposition of the well-known «trilemma of the world economy», according to which the
impossibility of simultaneously pursuing democracy, national self-determination and economic
globalisation must induce countries to make choices. If we want globalisation to progress – states
Rodrik – we must choose between the different models of the nation-state or political democracy; and
indeed, if «we want to defend and extend democracy, we will have to choose between the nation-state
and international economic integration. And if we want to preserve the nation-state and self-
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determination, we shall make a decision between strengthening democracy and strengthening
globalisation».
There is no point in stressing the complexity and difficulty of the way indicated by Rodrik, whose
construction interacts on the problematic issues which, in recent times, have affected our country. The
following is considered: (i) the criticism towards the technocratic elite due to its tendency to pursue
hyper-globalization without adequate evaluation; (ii) the unknown variables of a sovereign logic aimed
at the bringing to light national-statist concepts neglecting any possible negative repercussions of this
political option; (iii) the prospect of an economic downsizing – related to hypothetical forms of ‘happy
degrowth’ – inspired by the view of Serge La Touche, which is aimed at concreteness for the realization
of a socio-economic egalitarianism, levelled downwards[17].
Rodrik does not hesitate to clarify that in «combining market and democracy integration»[18], the
protection of social systems, in the presence of possible conflicts with the necessities of global economy,
leaves no room for the need to proceed to the retreat of the latter. An intelligent globalisation must
allow the pursuit of the return of power to national democracies in such a way that a more solid basis
for the world economy is guaranteed, by the implementation of a restrictive revision of international
rules, in order to leave adequate operating space to national governments. This construction may tend
to overcome the negative aspects of an ‘extreme globalisation’, without affecting the economic benefits
deriving

from

it,

even

if

the

suggested

recipe

could

be

mistakenly

maintained

as

supporting populist positions, while the proposition of a less binding international regulatory system
relies on the foundation of sovereign theses aimed at renouncing to political economy.
In particular, Rodrick’s writings essentially aim at criticizing the strict neoliberalism dogma. He is fully
aware that his analysis concerning the negative aspects of globalization could offer useful arguments to
protectionists’ positions, namely to the populist demagogues.[19] Therefore, he does not fail to
emphasize that the maintenance of democracy implies the waiver of economic sovereignty in order to
build a democratic space above the level of Nation-State.
There is no doubt that the crucial aspect of his research consists in finding out a rational point of
equilibrium between economic progress, democracy and safeguard of national characteristics. All of the
above is in accordance with what long time ago Hayek said, namely that, in a federation of national
States, the difference among interests is larger than within a single State while, at the same time, the
feeling of belonging to an identity through which overcome the conflicts is weaker.[20] Therefore, even
the opinions of those who see the possibility to overcome the dichotomy between international markets
and national laws by adopting more international rules through the Institutions governing global
markets contrast with Rodrik’s view; these opinions, in turn, show a clear distrust in the national laws,
the regulatory limits of which are considered to be among the main reasons of the global financial
crisis.[21]
Clearly, many have not realized that the primary purpose of our Author is to achieve a more ‘human’
and politically acceptable version of the globalization in relation to a renewed relationship between
national entities and supranational entities. The pattern arising from his view may be realized through a
sovereignty reduction to be achieved by means of the so-called democratic delegation, namely the selflimitation of sovereign entities’ powers in light of the achievable benefits. It is not a coincidence that
this view is led by the American example, in particular looking at the relationship between Federal
dimension and State dimension, which is often taken into account in his writings!
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5. I will conclude these considerations by mentioning the impact of Rodrik’s theories on what he defines
as the European dilemma, only after having underlined the difficulties – in terms of governing capacity
and democracy – arising from the process of economic integration.[22]
It is well known that the European Union is currently divided between national-statist centripetal
tendencies and the expectations of reforming the Treaties according to a more federalist and liberaldemocratic logic. In the first case, the purpose of achieving progressive forms of cohesion induces to
modify (rectius: to erode) from the inside the neo-functionalist setting, whereas, in the second case, the
intention to maintain the values of cohesion and solidarity among people of the different Member States
emerges.
Hence, the question is how to avoid anti–democratic drift risks which can end up in dissolving the EU,
by ensuring, on the opposite, a ‘new’ path of unitary growth that in turn will create a social status and
economic conditions which are suitable for the competition with the other giants of the global
era.[22] The solution that has been proposed by Rodrik, according to his reconstructive logic, is of clear
simplicity and consists in transferring part of national sovereignty without giving up democracy. The
reference to the principle of subsidiarity – characterizing the EU’s structure – is useful, since it allows
self-regulation at local level and, at the same time, contributes to the creation of a common market, by
limiting the European Union’s functions to the regulation of the cross-border dimension.[23]
This is therefore the ‘Gordian knot’ that politics should untie: making a difficult choice, based on the
knowledge of the different possible outcomes and consequently based on the convincement that
sincerity towards voters (to use a Rodrik’s expression) is betrayed if democratic statements which are
not compatible with the above mentioned ‘trilemma’ are made. Perhaps, the real essence of ‘change’ lies
in the ability to find out a suitable solution, also by giving up previous strategic preferences if necessary.
This has been for long time a flag waved by populist movements, which have become popular over the
last few years.
6. In light of the above, it is clear that, in Italy, Rodrik’s theories are particularly interesting since they
seem to contribute to the reflection and clarification concerning the difficult choices which – as I
underlined at the beginning – should be made by politics in this difficult period of ‘transition towards
the new’.
In this regard, those – like me – who have believed (and still believe) in the building of a more unified
Europe and, therefore, in the completion of the project started half century ago – certainly hope for the
affirmation within the Union of a pluralistic context based on a democratic logic and for a better
economic integration based on both cohesion and solidarity. And these objectives should avoid
intermediate solutions, which are considered by Rodrik inadequate and inefficient.[24]
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Fintech regulation: the need for a research
by Valerio Lemma
Abstract: This article analyzes certain questions raised about the definition of ‘fintech’ and its
fundamental elements, in order to highlight that the evolution of the European regulation (of the
internal market for capitals, banking and financial services) suggests that the path will continue
through the use of new technologies in banking and finance.
In this respect, we focused on the key economic drivers and technological mechanisms of the market
based financing, taking into account the results of the recent researches on the shadow banking
system. This preliminary research suggests that the efficiencies of fintech should be the rationale for
the development of the intermediation processes.
Summary: 1. Introduction. – 2. The need for protection (of investors in the aftermath of financial
technologies). – 3. The use of cryptocurrencies (and the absence of relevant monetary implications). –
4. Concluding remarks.
1. Questions raised about the definition of ‘fintech’ and its fundamental elements require an analysis of
this phenomenon from a regulatory perspective; the answers should consider the definitions provided
by the international bodies and European authorities, from both private and public perspectives. In this
respect, this research aims at promoting a debate on the possibility that the legal analysis of
a wider application of financial technology will promote an increase in the efficiency of the market for
capital.[1]
In this context, US regulation (or deregulation) of Fintech offers a more comprehensive view of the
relevant market. However, the scope of the aforesaid analysis shall take into account also the British
approach to this topic, in the light of the Brexit perspective.
Nowadays, the recovery leads the financial markets to new equilibriums, and the operators are looking
for new ways to improve the efficiency of banking and financial business. It shall be argued that fintech
lies under the application of technological innovations to banking and finance, and such phenomenon
requires specific rules to avoid asymmetries in the competition for providing banking and financial
services.[2]Therefore, any clarification would start from the actual rules set forth the fintech, and will
head towards the market structure which results from the latest regulatory acts.
In this context, the regulation of technologies (and their application to improve the performance of
financial activities) relies on the same principle set forth the traditional banking and financial services’
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industry. Then, the necessity of understanding if these principles would be able to satisfy the need for
protection of the investors.
Nowadays, several researches cast the doubts that ICT service provider are able to produce the
same output of banking and finance, as well as that the shadow banking system satisfy the needs of
several firms and savers (in the market for capital and investments). Therefore, further researches shall
clarify if such alternatives (to banking and finance) are able to play in the market (reserved to banks and
financial firms) for competing with regulated firms for the supply and demand of (investing or obtain)
capitals. Indeed, we need to understand whether there are rights to protect, and then the role of the
international bodies, national governments and central banks in the oversight of the financial
innovation (i.e. new tools and instruments provided by the evolution of personal devices, network
infrastructures and software).
In this way, we expect that in the next months the regulator will assess the suitability of the EU
regulatory framework concerning fintech more generally and in particular their impact on the financial
stability or the rights of individuals. Hence, any critical analysis shall take into account the ‘legal status’
of fintech firms, as this intensive use of techniques means that traditional rules should apply anyway, so
the question is how the public supervisory mechanisms shall ensure an adequate level of protection to
investors.
2. In light of the above considerations, the assessment of the need for protection shall focus on the role
that commercial and merchant banks are playing in the technological environment, and then identify
the legal requirements able to apply an accurate control over risk taking and moral hazards.[3]
The key economic drivers and technological mechanisms of the market based financing – taking into
account the results of the recent researches on the shadow banking system – would suggests that the
efficiencies of fintech should be the rationale for the development of the intermediation processes[4].
Therefore, any research shall aim at clarifying that the current legal framework allows a lawful use of
technology, but cannot allow an escape from the standards set by the regulator for the performance of
certain activities or services.
From a regulatory perspective, it is essential to outline that, given the efforts at the supra-national level
(i.e. the ones consolidated in the recent European Commission’s Action Plan on Fintech, dated 8th
March 2018), a coherent legal framework has not been established yet. This confirms the need for a
specific legal analysis to support the forthcoming interventions, and that the importance of taking into
account the externalities of the European Banking Union and their impact on the shadow banking
system, having regard to the implementation of the Single Supervision Mechanism and the Single
Resolution Mechanism.
According to this perspective, we expect that the regulator will be able to standardize the application of
high-tech mechanism to the processes of financing and credit transformations, in order to manage the
allocation of risks and benefits among the intermediaries and their clients.[5]
At this stage, the scope of fintech regulation shall refer to the most recent application of engineering to
the activities falling under the rules governing the techniques of asset management and banking, and
their impact on the open market operations. In this context, there is the need for assessing the use of
blockchain technology (and the relevant matters due to its applications), taking into account the EU and
the US perspectives.[6]
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Notwithstanding the role of private law, good faith and dealing, public supervisor should assess the
scope of the current need for transparency, having regard to the adoption of rules set forth both
promoting the circulation of financial information and banning the use of bargaining power by one firm
to exert influence over others.[7] This would help in addressing the responsibility of individuals in
developing the fintech business and its market, taking into account the sanctions provided in order to
avoid that the outcomes of this business does not improve the common welfare.[8]
In this context, the legal scholars should be in the best position for considering that fintech firms are
applying new high-tech mechanisms to several stages of capital circulation. Therefore, they should raise
specific questions concerning the need for regulating these firms, and then whether there is the
possibility to set new principles (or rather the opportunity to recast the current ones) to ensure the safe
and sound managements of the other people’s money. The answers to such questions shall asses the
possibility that fintech businesses would not jeopardize capital markets and, therefore, that public
intervention is due in case of asymmetries, market failures or sunk-costs. In this respect, the role of
central banks and supervisory authorities would be justified, as well as the possibility of a reserve
concerning the ‘high-tech service providers’ operating in banking or financial markets.
3. At this stage of the analysis, we believe that the scope of the previously mentioned researches shall
include also the use of currencies alternative to those reserved to central banks legally entitled to issue
banknotes. We are going to highlight the need for investigating the operators that digitally issue and
withdraw cryptocurrencies (as well as any one that pretends to issue money outside the traditional
monetary systems). The results for such researches concern whether (and how) governments should
oversee the activities of these operators and start any further intervention in order to ensure the proper
functioning of the monetary mechanisms. [9]
Notwithstanding virtual currencies should enter into circulation via retail trade, we should exclude that
these could support lending or reimbursement of savings (or any other activity reserved to supervised
firms).[10] Furthermore, any money follows a specific path through the economy: people spend (online
and in any other places that accepts virtual currencies) or deposit it (in any virtual warehouse eligible
for such a goal).[11]
In this context, a deeper analysis will be able to start from the status of the current regulation of the
shared record-keeping and processing system or the large global ledger account as a form of public
intervention aimed at reducing the regulatory asymmetries in the capital markets.[12] This could lead to
understand the need for other interventions (such as any improvement in the anti-money laundering
regime of fintech firms) related to the regulation of the records made by every digital currency
transaction that occurs (kept secure through cryptography).
In brief, we expect that the above-mentioned researches would verify the resilience of the financial
system and the advantages due to the implementation of a mechanism which provides that if one party
sends another party virtual currencies, then it will not send files from one party to another but it rather
write the exchange down in a ledger (even if there is not a central authority or official body assigned
with the task of updating a ledger and keeping track of all the transactions).[13] This leads to an uncentralized system and a set of information shared among an indefinite number of private operators.
Therefore, we will investigate the need for additional tools able to monitoring these multiple ledgers and
their synchrony, taking into account the risk arising from the lack of safeguards when a digital currency
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transaction is made (which should be announced in the network so that particular transaction can be
recorded by all the operators, making the ledger verifiable).[14]
Therefore, the results of such researches will bear out if the public authorities can oversight a peer-topeer network, being maintained in terms of strict protocols and multiple copies of the same ledgers. In
addition, these should suggests to verify whether central banks can improve sovereign virtual currencies
in the context of their traditional activity. We cannot exclude that national central banks will issue
‘public crypto-currencies’.[15]
As a result, blockchain technology and cryptography are, in the context of fintech business, part of the
foundational innovations underlying the development of the financial markets. Hence, it should be
verified the need for new rules related to this technology and, furthermore, if them shall be able to
ensures that (public or private) crypto-currencies will not put savings at risk, jeopardize the monetary
policies or reduce transparency, security and efficiency (of transactions that occur in the capital
market).[16]
4. Concluding remarks highlight that the evolution of the European regulation (of the internal market
for capitals, banking and financial services) suggests that the path will continue through the increase of
fintech operations.[17] At the current stage, we are considering the fintech business as the outcome of
the deregulation process started in the twentieth century, and we expect to observe that it will be a box
for a large number of firms aimed at playing in the shadow banking system. Strands of research will be
both the understanding of the credit transformation processes that find direct execution on the financial
market and the focus on high-tech operational forms that can make the capital circulate from subjects
in surplus to others in deficit according to different parameters from those established by the prudential
supervision.
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